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UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF TEXAS 

(AUSTIN DIVISION) 
 

In re: 

UTEX COMMUNICATIONS CORP. 
d/b/a FEATUREGROUP IP, 

Debtor. 

Chapter 11 
Case No. 10-10599-CAG 

 
MOTION FOR RELIEF FROM STAY BY THE 

UNIVERSAL SERVICE ADMINISTRATIVE COMPANY 
 

THIS PLEADING REQUESTS RELIEF THAT MAY BE ADVERSE TO 
YOUR INTERESTS. 

 
IF NO TIMELY RESPONSE IS FILED WITHIN FOURTEEN (14) DAYS 
FROM THE DATE OF SERVICE, THE RELIEF REQUESTS HEREIN 
MAY BE GRANTED WITHOUT A HEARING BEING HELD 

 
A TIMELY FILED RESPONSE IS NECESSARY FOR A HEARING TO BE 
HELD. 

 
To the Honorable Craig A. Gargotta, United States Bankruptcy Judge: 

NOW COMES Universal Service Administrative Company (“USAC”), by and through 

its undersigned counsel, and hereby moves this Court, pursuant to 11 U.S.C. § 362(d)(1) and 

Local Bankruptcy Court Rule 4001-1, for relief from the automatic stay, to the extent relief may 

be required, to allow USAC to proceed in the ordinary course of business with respect to 

USAC’s administration of the Universal Service Fund (the “USF”).  As discussed in further 

detail below, USAC believes relief is unnecessary but, to the extent necessary, “cause” is present 

and should be granted pursuant to 11 U.S.C. § 362(d)(1).   

In support hereof, USAC respectfully states as follows: 
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I. FACTUAL AND PROCEDURAL BACKGROUND. 

On March 3, 2010 (the “Petition Date”), the Debtor filed a voluntary petition pursuant to 

Chapter 11 of the United States Bankruptcy Code, 11 U.S.C. §§ 101-1532 (the “Bankruptcy 

Code”), in the United States Bankruptcy Court for the Western District of Texas, Austin 

Division, commencing Case No. 10-10599-CAG. 

1. The Debtor continues to operate its business as a “debtor-in-possession” pursuant to 

Bankruptcy Code §§ 1107 and 1108. 

2. As set forth herein, USAC holds certain claims against the Debtor stemming from 

both the prepetition and administrative periods.  

A. Establishment of Universal Service Support Mechanisms and 
Description of USAC.       

3. In the 1996 Telecommunications Act. P.L. 104-104 (the “Telecommunications Act”), 

Congress authorized the creation of federal universal service support mechanisms whereby 

eligible providers of telecommunications services to customers in high cost areas, low income 

customers, rural health care centers, schools and libraries could obtain financial support for 

providing approved telecommunications services to such customers.  47 U.S.C. § 254(h)(l).  

Congress directed that funding for these universal service support mechanisms be obtained by 

requiring telecommunications carriers that provide interstate and international 

telecommunications services to the public to make mandatory contributions to a Universal 

Service Fund (i.e., the USF).  47 U.S.C. § 254(d). 

4. USAC is a not-for-profit Delaware corporation that administers the federal universal 

service support programs and the USF under the oversight of the Federal Communications 

Commission (the “FCC”).  See 47 C.F.R. § 54.701(a).  As such, USAC is responsible for the 

collection of contributions to the USF and the distribution of universal service support payments 
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from the USF to eligible providers of telecommunications services.  47 U.S.C. § 54.702(b).  The 

FCC’s regulations directed the formation of USAC, 47 C.F.R. § 54.701, set the composition of 

USAC’s board of directors, 47 C.F.R. § 54.703, described the internal organization of the 

company, 47 C.F.R. § 54.701, and established the functions and responsibilities of USAC in 

administering the USF and the universal service support mechanisms, 47 C.F.R. § 54.702.  

USAC has no authority to promulgate or waive regulations governing the USF, or to interpret 

unclear regulations.  47 C.F.R. § 54.702(c).  If questions concerning USAC’s authority under the 

FCC’s regulations arise, they must be referred to the FCC for determination.  Id.  

B. The Mandatory USF Contribution Procedure. 

5. The USF is funded through mandatory contributions from all U.S. 

telecommunications carriers based on, inter alia, a percentage of their interstate and international 

end-user telecommunications revenues.  47 C.F.R. § 54.709(a).  The FCC directs all U.S. 

telecommunications carriers to submit such information to USAC on a quarterly and annual 

basis, using a “Telecommunications Reporting Worksheet,” which is also known as a Form 499.  

47 C.F.R. § 54.711.  The Telecommunications Reporting Worksheet and Accompanying 

Instructions (the “Worksheet Instructions”) are published in the Federal Register and set forth 

detailed reporting requirements concerning the information carriers are required to submit to 

USAC.  Id.  Where a telecommunications carrier fails to submit a Telecommunications 

Reporting Worksheet to USAC by the form’s due date, federal regulations require USAC to 

assess USF obligations and issue invoices based on available information, including historical 

interstate and international end-user telecommunication revenue.  47 C.F.R. § 54.709(d). 

6. Upon receiving and reviewing each carrier’s quarterly Telecommunications 

Reporting Worksheet (the “Quarterly Revenue Report” or “Form 499-Q”), USAC calculates 
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each carrier’s quarterly USF obligation for the upcoming quarter and then invoices each carrier 

for its contributions to the USF in three monthly installments (the “USF Obligations”).  USAC 

deposits the contributions into the USF for distribution to eligible recipients of the universal 

service support programs pursuant to FCC rules. 1  

7. In April each year, carriers must report annual revenue data for the prior calendar 

year on an annual Telecommunications Reporting Worksheet (the “Annual Revenue Report” or 

“Form 499-A”), which USAC then uses to perform a “true-up” by comparing the Annual 

Revenue Report to the previously filed Quarterly Revenue Reports (the “Annual True-Up”).  If a 

carrier’s reported annual revenue is less than the sum of the revenue reported previously for that 

year on the Quarterly Revenue Reports, USAC issues Annual True-Up credits to that carrier.  

Alternatively, if a carrier’s reported annual revenue is greater than reported on the carrier’s 

Quarterly Revenue Reports, USAC issues Annual True-Up adjustments to that carrier.  These 

Annual True-Up credits or adjustments generally appear in three equal amounts on the July, 

August and September invoices of that subsequent year.  A similar process is followed in the 

event a carrier timely revises an Annual Revenue Report. 

8. Carriers are entitled to downwardly amend Annual Revenue Reports for up to one 

year after that form’s initial due date. 2  Carriers must upwardly amend Annual Revenue Reports 

                                                 
1  The four Federal universal service support programs are: High Cost; Low Income; Rural Health Care; and 

Schools and Libraries. 
 
2  See In re Federal-State Joint Board on Universal Service, 1998 Biennial Regulatory Review – Streamlined 

Contributor Reporting Requirements Associated with Administration of Telecommunications Relay Service, 
North American Numbering Plan, Local Number Portability, and Universal Service Support Mechanisms, 
Changes to the Board of Directors of the National Exchange Carrier Association, Inc., CC Docket Nos. 96-45, 
98-171, 97-21, Order, 20 FCC Rcd., 1012, 1016-18, ¶¶ 10-14 (2004) (adopting one-year revision deadline for 
downward revisions to Annual Revenue Reports). 
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any time a carrier discovers, or USAC learns, that the carrier’s revenues increased from the 

amounts previously reported.3   

9. The regulations also provide USAC with authority to audit contributors and carriers 

that report data.  47 C.F.R. § 54.707.  As directed by the regulations, USAC has established 

procedures to verify discounts, offsets, and support amounts provided by the universal service 

support programs.  Id.   The regulations further provide that USAC may suspend or delay 

discounts, offsets, and support amounts provided to a carrier if the carrier fails to provide 

adequate verification of discounts, offsets, or support amounts upon reasonable request.  Id.  

10. If a carrier filed for bankruptcy protection during the year covered by the Annual 

True-Up, USAC calculates the adjustments or credits that are appropriately associated with the 

prepetition period.  After all of the credits or adjustments have posted to a carrier’s account 

(generally by October of each year), USAC reverses the prepetition portion of the credits or 

adjustments and files a corresponding amendment to its prepetition proof of claim. 

C. The Source of USF Contributions. 

11. Many telecommunications carriers pass the cost of their monthly contributions to the 

USF directly on to their customers through a surcharge or other line item that identifies the USF, 

in some manner, on the customers’ bills.  Accordingly, in most cases, funding for the USF comes 

from customers (in many cases, individual consumers) rather than from the operations of the 

telecommunications carrier.  The FCC’s rules (47 C.F.R. § 54.712) authorize a carrier to recover 

these charges from the customer, but the FCC’s rules also provide that the amount recovered by 

the carrier from its customers may not exceed the interstate telecommunications portion of the 

customer’s bill multiplied by the quarterly contribution factor established by the FCC.  The 

                                                 
3  Id. 
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carrier’s ability to recover USF contributions from its customers is not intended to provide the 

carrier, or a postpetition debtor, with a windfall. 

12. If funds collected from a carrier’s customers as a USF surcharge are not deposited in 

the USF, but are retained by the carrier, such action would constitute a violation of 47 C.F.R. 

§ 54.712 and the FCC’s Truth-in-Billing rules.  47 C.F.R. § 64.2401. 

13. Therefore, to the extent that a carrier, including a debtor in bankruptcy, collects USF 

contributions from end-users, those funds collected are not property of the Debtor’s estate, based 

on, among other provisions, 47 U.S.C. § 254(d) and 47 C.F.R. §§ 54.706, 54.712, and 64.2401. 

D. The Debtor’s Contributions and USF Credit. 

  (i) The Debtor’s Original 499-A Form. 

14. Prior to the Petition Date, the Debtor submitted certain Annual Revenue Reports to 

USAC.  USAC processed all such reports in accordance with the applicable federal laws and 

regulations. 

15. On March 31, 2009, the Debtor filed its 2009 FCC Form 499-A, reporting its actual 

revenue for calendar year 2008 (the “Original 499-A Form”).  On that Original 499-A Form, the 

Debtor reported a gross universal service contribution base amount of $1,212,847, of which 

$1,203,352 constituted interstate revenue and, therefore, was subject to federal universal service 

contribution obligations.   

16. The Debtor’s Original 499-A Form was comparable to prior Form 499-A filings 

submitted annually by the Debtor as well as the revenue projected by the Debtor on its Quarterly 

Revenue Reports corresponding to calendar-year 2008.  USAC reviewed and approved the 

Original 499-A Form on April 14, 2009 and conducted the 2009 Annual True-Up, “true-ing up” 
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annual revenue for calendar year 2008, based on the information certified by the Debtor on the 

Original 499-A Form. 

17. The 2009 Annual True-Up based on the Original 499-A Form resulted in a slight 

increase in USF Obligations (i.e., true-up adjustments) in the amount of $816.93. 

(ii)  The Revised 499-A Form. 

18. On July 6, 2009, the Debtor submitted to USAC a revised 2009 FCC Form 499-A 

(the “Revised 499-A Form”).  Upon receipt of the Revised 499-A Form, USAC recalculated the 

2009 Annual True-Up in the ordinary course.  The Revised 499-A Form substantially reduced 

the Debtor’s reported gross federal universal service contribution base (i.e., from $1,212,847 to 

$129,089) and its reported interstate revenue (i.e., from $1,203,352 to $119,594).  USAC 

initially processed the Revised 499-A Form in the ordinary course and, as a result of the 

decreased revenue reported by the Debtor, USAC calculated total credits of $104,023.11 in 

connection with the 2009 Annual True-Up.  If the Debtor’s Revised 499-A Form was acceptable, 

the value of the resulting USF credit through the Petition Date would be $131,995.57, up from 

$27,155.55 based on the revenue reported in the Debtor’s Original 499-A Form. 

19. Due to the significant discrepancies between the Debtor’s Revised 499-A Form and 

its Original 499-A Form, however, USAC attempted to verify the information contained in the 

Debtor’s Revised 499-A Form.4   

20. Consistent within USAC’s standard review of the Debtor’s Revised 499-A Form, 

USAC repeatedly attempted to contact the Debtor to request an explanation for the notable and 

significant revenue discrepancies.  USAC’s efforts to obtain information necessary to 

substantiate the information contained in the Revised 499-A Form are detailed in USAC’s letter 
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to the Debtor of April 8, 2011 (the “April 8, 2011 Letter”), a copy of which is attached hereto as 

Exhibit A. 

21. Notably, USAC first contacted the Debtor regarding the revenue discrepancies by 

email on August 11, 2009, more than one and a half years prior to the April 8, 2011 Letter and, 

as detailed therein, USAC continued to inquire of the Debtor through various methods, 

throughout that period.        

22. At one point, in an email from Mr. Joe Martinec, dated June 8, 2010, the Debtor 

acknowledged USAC’s inquiries, and, in that email, Mr. Martinec stated that “[t]he information 

[USAC] requested below is being gathered.  However, I am in the middle of drafting a disclosure 

statement and plan.  My need for broader information is taxing the support staff of the Debtor, 

but I should be through in a few days.”  See, April 8, 2011 Letter, p. 2.  Despite Mr. Martinec’s 

assurances in his email, USAC received no further information or documentation from the 

Debtor from the date of that email (i.e., June 8, 2010) through the date of USAC’s April 8, 2011 

Letter.   

(iii) USAC’s Rejection of the Revised 499-A Form. 

23. After actively but unsuccessfully seeking information from the Debtor for 

approximately 20 months, USAC sent its April 8, 2011 Letter notifying the Debtor that USAC 

had rejected the Revised 499-A Form due to the Debtor’s failure to provide any further 

information to corroborate or verify the substantial and unsupported revenue changes reported in 

the Revised 499-A Form.  See Exhibit A.  The April 8, 2011 Letter also advised the Debtor that 

due to the rejection of the Revised 499-A Form, USAC had recalculated the value of the USF 

                                                                                                                                                             
4  Notably, the revenue information contained in the Revised 499-A Form differed substantially from (a) prior 

Annual Revenue Reports submitted by the Debtor and (b) the Quarterly Revenue Reports submitted by the 
Debtor throughout 2008 projecting revenue for the same exact time period. 
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credit associated with the prepetition period based on the Original 499-A Form and, as a result, 

the aggregate USF credit related to the prepetition period now totals $27,155.55. 

24. The letter further indicated that the Debtor had two possible administrative remedies 

available if it wished to dispute USAC’s decision to reject of the Revised 499-A Form: (i) it 

could respond to USAC and provide the requested information to support the Revised 499-A 

Form in writing no later than 30 calendar days from the date of the letter; or (ii) it could appeal 

USAC’s decision to the FCC.  To date, the Debtor has failed to properly exercise either of its 

two readily available administrative options. 

(iv) Debtor’s Response and Automatic Stay Allegations. 

25. Instead of availing itself of its available administrative options, the Debtor responded 

to USAC’s April 8, 2011 Letter with a letter dated April 27, 2011, a copy of which is attached 

hereto as Exhibit B (the “April 27, 2011 Response”).  In its April 27, 2011 Response, the Debtor 

appears to dispute USAC’s authority to reject the Revised 499-A Form.  The Debtor also 

expounds at great length regarding litigation between the Debtor and the “Texas PUC”.5  

Notably, the Texas PUC is unrelated to USAC, and USAC is not a party to the litigation 

referenced by the Debtor in the April 27, 2011 Response.  Notwithstanding the Debtor’s 

excessive commentary regarding the various telecommunications policies of the Texas PUC, the 

April 27, 2011 Response is essentially non-responsive to USAC’s inquiries regarding the 

significant revenue discrepancies in connection with the Revised 499-A Form. 

26. Of concern to USAC, however, is the Debtor’s assertion in the April 27, 2011 

Response that by rejecting the Revised 499-A Form, USAC “unilaterally reduces a credit due to 

                                                 
5  Although not defined in the April 27, 2011 Response, it appears that “Texas PUC” refers to the Public Utility 

Commission of Texas, an entity which, according to its website, administers the Texas Universal Service Fund 
(“TUSF”).  The TUSF is unrelated to the Federal USF which is exclusively administered by USAC subject to 
FCC oversight. 
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[the Debtor] by USAC in the form of prepetition overpayments, and directly impacts ‘property of 

the estate.’”  The Debtor further alleges in the April 27, 2011 Response that USAC’s 

administration of the USF violates the automatic stay provisions of Bankruptcy Code § 362.   

27. After levying these significant allegations regarding USAC’s purported violation of 

the stay, the Debtor concludes the April 27 Letter with the following suggestions: 

a. Although we do not yet agree to do so, we are also willing to 
discuss the potential and propriety of using the FCC administrative 
process to secure a decision by the FCC, at least on an initial basis, 
subject to ultimate approval, oversight and (if and to the extent is 
appears reasonable and lawful) implementation of the decision for 
purposes of FeatureGroup IP’s plan of reorganization; and 

b. [The Debtor] suggests that the parties meet and confer on this 
complicated set of issues.  We can attempt to reach a negotiated 
result that could then be presented to the bankruptcy court for 
approval and ultimately implementation in the plan of 
reorganization.  Alternatively, we can discuss the appropriate 
venue and process for resolution by regulatory or judicial 
authorities.  FeatureGroup IP is relatively indifferent to which 
regulatory theory prevails; and 

c. Because this issue is critical to the outcome of FeatureGroup IP’s 
reorganization efforts, and because of the regulatory agencies’ 
inability to reach a consistent treatment of this issue, lack of 
consensual resolution will result in a proceeding in the Bankruptcy 
Court. 

April 27, 2011 Response, p. 5. 

28. As set forth below, USAC disputes the Debtor’s assertion that the automatic stay is 

implicated by USAC’s administration of the USF as that administration is authorized and 

directed by, inter alia, the Telecommunications Act, regulations set forth in 47 C.F.R. § 54, and 

relevant FCC orders.  Furthermore, even if the automatic stay applied to this situation, grounds 

for relief exist and are compelling and USAC, therefore, requests that relief be granted.  This 

Motion is filed as a precautionary motion only and serves the purpose of bringing this dispute to 
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the Court’s attention and seeking a ruling concerning the applicability of the automatic stay to 

this matter.  

II. ARGUMENT. 

A. The Automatic Stay Is Inapplicable to USAC’s Administration of the USF. 

(i) Until the Established Administrative Review Process is 
Complete, Jurisdiction Resides with the FCC.   

 
29. There is an established administrative procedure for the Debtor to challenge USAC’s 

quantification of USF obligations and any credits thereof.  The procedures require Debtor to seek 

an administrative review of USAC’s actions as described in USAC’s April 7, 2011 Letter.   

30. Under the regulatory scheme promulgated by the FCC for the administration of the 

USF mechanisms, a person aggrieved by an action of USAC in connection with the 

administration of the USF is required to first exhaust the administrative review mandated by the 

FCC’s rules.  If the Debtor is still unsatisfied with the FCC’s final decision in such an appeal, the 

sole avenue for judicial review is the U.S. Court of Appeals.  See 47 U.S.C. §§ 155(c)(4); 402. 

31. Thus far, the Debtor has failed to even initiate the administrative review process that 

is required by the FCC’s authorizing statute and the implementing regulations.   

32. “No one is entitled to judicial relief for a supposed or threatened injury until the 

prescribed administrative remedy is exhausted.”  Myers v. Bethlehem Shipbuilding Corp., 303 

U.S. 41, 50-51 (1938).  Pursuant to its Congressional mandate to supervise the USF 

administrator, the FCC adopted regulations creating an administrative appeal process to address 

alleged errors by USAC in the administration of the USF.  47 C.F.R. Part 54, Subpart I.  This 

process provides for appeals to USAC, the supervising FCC bureau, and to the FCC itself.  To 

deviate from this scheme and allow other courts or bodies to intervene in USAC’s administrative 
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decisions would subject USAC to an incomprehensible and unmanageable body of conflicting 

case law.  Such an outcome would undermine Congress’s intent to have USAC administer the 

UFS consistently throughout the United States.  Thus, administrative exhaustion principles must 

be respected and enforced in this case.  See Rhodes v. U.S., 574 F.2d 1179, 1181 (5th Cir. 1978) 

(general rule is that litigants are required to exhaust administrative remedies, if such remedies 

exist, as a prerequisite to invoking the jurisdiction of the federal courts); see also Visiting Nurse 

Assoc. of Tampa Bay, Inc. v. Sullivan, 121 B.R. 114, 118 (Bankr. M.D. Fla. Oct. 30, 1990) 

(bankruptcy court would not determine dispute over Medicare payments between debtor 

provider, fiscal intermediary, and Secretary of Health and Human Services, prior to exhaustion 

of administrative remedies).  

33. Section 54.719(c) of the FCC’s rules states that “[a]ny person aggrieved by an action 

taken” by USAC “may seek review from the Federal Communications Commission, as set forth 

in § 55.722.” 47 C.F.R. § 54.719(c).  The Telecommunications Act dictates the manner in which 

this appeal must take place.  Section 5(c) of the Act authorizes the FCC to delegate 

responsibilities to entities or employees within the Commission, such as one of its bureaus.  47 

U.S.C. § 155(c)(1).  Subsection (c)(4) further provides that a person aggrieved by an action of 

the bureau on delegated authority “may file an application for review by the Commission.”  Id.   

If the party seeking review is dissatisfied with the Commission’s decision, it may appeal to the 

courts of appeal.  Accordingly, bankruptcy and district courts have no jurisdiction to review FCC 

decisions, or to hear collateral attacks on FCC orders.  See FCC v. ITT World Commc’ns, Inc., 

466 U.S. 463, 464, 468 (1984).  Moreover, § 405 of the Communications Act prohibits judicial 

review of an issue upon which the FCC has had no opportunity to pass.  47 U.S.C. § 405. 
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34. “The basic purpose of the exhaustion doctrine is to allow an administrative agency to 

perform functions within its special competence – to make a factual record, to apply its 

expertise, and to correct its own errors so as to moot judicial controversies.”  Parisi v. Davidson, 

405 U.S. 34, 37 (1972).  The exhaustion principle serves four purposes: (1) it ensures that 

plaintiffs do not flout legally established administrative processes; (2) it protects the autonomy 

of federal agency decision-making; (3) it aids judicial review by permitting factual development 

of issues relevant to the dispute; and (4) it promotes judicial economy by avoiding repetitious 

administrative and judicial fact-finding and by resolving some claims without judicial 

intervention.  McKart v. U.S., 395 U.S. 185, 193 (1969); Weinberger v. Salfi, 422 U.S. 749, 765 

(1979) (Exhaustion of administrative remedies is generally required as a matter of preventing 

premature interference with agency processes, so that the agency may function efficiently, and so 

that it may have an opportunity to correct its own errors, to afford the parties and the courts the 

benefit and expertise, and to compile a record which is adequate for judicial review.).   

35. The FCC adopted the administrative appeal process in 47 C.F.R. § 54.719(c) for the 

express purpose of maintaining supervision over USAC’s administration of the USF.  

Accordingly, it is essential to USAC’s ability to adhere to the regulatory scheme laid out by the 

FCC to have review of its actions conducted by the FCC alone.  If this Court excuses the Debtor 

from exhausting the established administrative review process, then this Court will ultimately be 

ruling on, among other things, (i) classification of telecommunications revenue for the purpose 

of administering the USF and, (ii) whether the Debtor’s 2009 Revised Form 499-A complies 

with the regulatory requirements established and reviewed by the FCC.  This, in turn, would 

undermine the ability of USAC to conform its administration of the USF to the FCC’s regulatory 

scheme.  
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36. The Court should also consider that Congress delegated oversight of the USF and the 

related support mechanisms to the FCC, due to its special expertise in promoting and regulating 

the expanded availability of telecommunications services.  If this Court were to intervene in the 

FCC’s oversight of the universal service administration, without first providing the FCC the 

opportunity to review and correct any error through the process initiated by a proper appeal, the 

Court would improperly undermine the autonomy of the FCC to regulate this aspect of interstate 

telecommunications. 

37. Lastly, interpretation of its own rules concerning the administration of the USF and 

related mechanisms authorized by the Communications Act is a matter well within the expertise 

of the FCC, and does not require expenditure of judicial resources.   

38. The ability of the FCC to provide USAC with consistent guidance in interpretation of 

the FCC’s rules and directives is essential to USAC’s ability to effectively administer the 

mandatory contributions to the USF.  This Court should not pre-empt the FCC’s opportunity to 

provide that guidance should the Debtor determine that review is required.  

39. Several district courts have considered whether administrative remedies must be 

exhausted before bringing a court action alleging that USAC has erred in its administration of 

the USF.  These cases have dismissed such actions against USAC on the grounds that the 

plaintiff failed to exhaust its administrative remedies before bringing suit.  Achieve Telecom 

Network of MA, L.L.C. v. Universal Service Admin. Co., Civil Action No. 09-10315, slip op. 

(D. Mass. Oct. 29, 2009) (complaint against USAC alleging wrongful withholding of payments 

dismissed on grounds that plaintiff had failed to exhaust its administrative appeals to the FCC 

before filing its action in federal court because “[e]xhaustion is mandatory under the 

regulations.”); Integrity Comm., Ltd. v. Universal Service Admin. Co., Civil Action No. B-08-
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29, slip op. (S.D. Tex. 2008) (failing to exhaust administrative remedies at the FCC before 

initiating a case against USAC disputing its administration of the USF required that the case be 

dismissed with prejudice); Computer Consulting & Network Design, Inc. v. Universal Service 

Admin. Co., 2008 WL 2435932, at *6, (W.D. Ky. 2008) (“After considering the nature of the 

regulatory scheme, the purposes to be served by the exhaustion doctrine, and in the exercise of 

judicial discretion, the Court concludes that [the plaintiff] should have exhausted its 

administrative remedies prior to seeking relief here.”); Self v. Bellsouth Mobility, Inc., No. 2:98-

2581, slip op. at 11, 15 n.7 (N.D. Ala. Sept 29, 2006) (dismissing third-party complaint because 

third-party plaintiff could “apply for review by the FCC” from a USAC decision, and pursuit of 

“administrative procedures are prerequisite to judicial review”).  

40. In addition, the Bankruptcy Court for the Central District of California recently 

dismissed an action by a Chapter 11 debtor against USAC due to the Debtor’s failure to exhaust 

its administrative remedies.  Pacific Centrex Services, Inc. v. Universal Service Admin. Co., 

Civil Action No. 09-01516, slip op. (Bankr. C.D. Cal. Mar. 2, 2010) (bankruptcy court dismissed 

action by debtor seeking turnover of USF credits after USAC’s rejection of untimely 499-A 

forms for lack of subject matter jurisdiction due to debtor’s failure to exhaust administrative 

remedies by pursuing the appropriate FCC appeal process). 

41. At its core, the Debtor’s April 27, 2011 Response essentially stems from the fact that 

the Debtor disagrees with USAC’s decision to reject the Revised 499-A Form.  The Debtor’s 

argument rests on the assumption that the FCC would agree with the Debtor’s interpretation of 

(i) how the Debtor has attempted to classify its telecommunications services and (ii) the extent to 

which portions of the revenue are eligible for inclusion in the universal service contribution base.  
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The FCC, however, is the appropriate body to consider and decide those issues.  The Debtor has 

failed, thus far, to initiate the appropriate appeal to the FCC.  

42. Absent the appropriate appeal, the FCC, whose interpretation of its own regulations 

must be given substantial deference in light of its experience, Trinity Broad. Of Fla., Inc. v. 

FCC, 211 F.3d 618, 625 (D.C. Cir. 2000), would be precluded from this opportunity to pass on 

the issues raised by the Debtor in the first instance.  Accordingly, principles of administrative 

exhaustion require that the Debtor seek relief before the FCC. 

(ii) USAC Is Entitled to Exercise Its Right of Recoupment 
Without Violating the Automatic Stay.   

43. As described in detail above, it is USAC’s responsibility to determine the USF 

obligations of telecommunications carriers on a quarterly basis based on projected revenue 

provided by the carrier.  After year end, carriers must submit to USAC actual revenue for the 

calendar year, which USAC uses to “true up” against the obligations invoiced for the same time 

period.  If the carrier under-projected revenue during the calendar year, USF adjustments result 

from the Annual True-Up process and USAC invoices additional USF charges to the carrier.  If 

the carrier over-projected revenue during the calendar year, USAC credits the carrier’s invoice to 

the extent necessary to account for the reduced USF obligations.  The process is one of 

“recoupment” because the adjustments or credits that result from the Annual-True Up arise from 

a single transaction (i.e., the reconciliation of revenue for the calendar year).  

44. The common law doctrine of recoupment "'allows a defendant to reduce the amount 

of a plaintiff's claim by asserting a claim against the plaintiff which arose out of the same 

transaction to arrive at a just and proper liability on the plaintiff's claim.'" Matter of Kosadnar, 

157 F.3d 1011, 1013-14 (5th Cir.  1998), quoting United States Abatement Corp. v. Mobil 

Exploration & Producing U.S., Inc. (In re United States Abatement Corp.), 79 F.3d 393, 398 (5th 
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Cir.1996) (quoting Holford v. Powers (In re Holford), 896 F.2d 176, 178 (5th Cir.1990) (internal 

quotations omitted)). 

45.  Unlike setoff, which allows a creditor to offset a prepetition debt with a mutual 

prepetition debt, recoupment transcends the filing of a petition and allows a creditor to offset a 

prepetition debt with a mutual postpetition debt. See, e.g., Davidovich v. Welton (In re 

Davidovich), 901 F.2d 1533, 1537 (10th Cir.1990).  

46. Significantly, recoupment is not affected by the automatic stay, nor is exercising the 

equitable right a violation of the discharge injunction. In re Akincibasi, 372 B.R. 80, 84; In re 

Jones, 289 B.R. 188, 191-92 (Bankr. M.D. Fla. 2002).  Further, recoupment is not subject to the 

requirements of § 553. In re Anes, 195 F.3d 177, 182 (3rd Cir. 1999).   

47. As discussed in Kosadnar, there are essentially two requirements to satisfy regarding 

recoupment.  First, the recouping party must have provided some type of “overpayment” in the 

context of the transaction at issue.  Second, both the original overpayment and the amount to be 

recouped must arise from a single contract or transaction. Matter of Kosadnar, at 1014; Photo 

Mechanical Servs., Inc. v. E.I. DuPont De Nemours & Co. (In re Photo Mechanical Servs., Inc.), 

179 B.R. 604, 613-14 (Bankr. D. Minn.1995). 

48. Indeed, this Court recently reviewed the elements of recoupment and noted that “[a]t 

its core, recoupment is an equitable right where the creditor’s claim against the debtor arises out 

of the same transaction as the debtor’s claim.”  In re Eggers, 432 B.R. 577, 582 (Bankr. W.D. 

Tex. 2010), citing, In re Vaughter, 109 B.R. 229, 233 (Bankr. W.D. Tex. 1989). 

49. As applied to this case, USAC’s provision of a substantial USF credit based on the 

Debtor’s Revised 499-A Form constitutes an “overpayment” from the USF because, inter alia, 

USAC has determined that the Revised 499-A Form is insufficient and must be rejected.  
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Further, both the original overpayment (i.e., the Annual True Up results based on the now-

rejected Revised 499-A Form) and the amount to be recouped (i.e., the reversal of those credits 

based on the rejection of the Revised 499-A Form) arise from the same transaction, namely, total 

USF obligations resulting from revenue generated by the Debtor during calendar year 2008. 

50. As a result of USAC’s entitlement to “recoup” the overpayment caused by the now-

rejected Revised 499-A Form, the automatic stay is not implicated. 

B. If Automatic Stay Is Applicable, “Cause” Exists for Relief. 
 

51. Although USAC believes that the automatic stay is inapplicable to USAC’s 

quantification of USF obligations in ordinary course of its administration of the USF, the Debtor 

raised the issue in its April 27, 2011 Response.  As a result, USAC seeks relief from the stay 

herein, to the extent this Court determines relief is required.  Bankruptcy Code Section 362(d)(1) 

provides that, after notice and hearing, a bankruptcy court shall grant relief from the automatic 

stay for “cause.”  Here, USAC is entitled to relief from the automatic stay for cause under 

§ 362(d)(1). 

52. The Bankruptcy Code does not define the term “cause”, and therefore the question of 

whether cause exists to lift the automatic stay must be decided on a case-by-case basis.  See 

Matter of Reitnauer, 152 F.3d 341, 343 n.4 (5th Cir. 1998); In re MacDonald, 755 F.2d 715, 717 

(9th Cir. 1985); see also In re Sonnax Industries, Inc., 907 F.2d 1280, 1285-1286 (2nd Cir. 1990) 

(given the multitude of factors at issue on whether the stay should be lifted, the “decision of 

whether to lift the stay is committed to the discretion of the Bankruptcy Court”).  For many of 

the reasons discussed above, cause exists in this case. 

53. Factors generally looked to in determining whether to modify automatic stay for 

cause include interference with bankruptcy, good or bad faith of debtor, injury to debtor and 
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other creditors if stay is modified, injury to movant if stay is not modified, and proportionality of 

harms from modifying or continuing stay.  In re Milne, 185 B.R. 280, 283 (Bankr. N.D. Ill. 

1995).   

54. In this case, the USAC is engaged in the administrative function of reviewing and 

processing the Debtor’s Annual Revenue Reports.  Pursuant to applicable regulatory authority, 

USAC has rejected the Debtor’s Revised 499-A Form.  USAC first provided the Debtor with 

multiple opportunities to address the deficiencies in the Revised 499-A Form, but the Debtor 

declined to do so.     

55. To the extent that USAC is prohibited by the automatic stay from processing, and 

thereby rejecting, the Debtor’s Revised 2009 Form 499-A, there will be no mechanism for the 

FCC to address the many issues raised by the Debtor in its April 27, 2011 Response.    

56. USAC is without authority to waive regulations governing the USF, or to interpret 

unclear regulations.  If questions concerning USAC’s authority under the FCC’s regulations 

arise, they must be referred to the FCC for determination.  47 C.F.R. § 54.702(c). 

57. Here, pursuant to the April 8, 2011 Letter, USAC notified the Debtor of its right to 

either provide support for its Revised 499-A Form or to appeal to the FCC USAC’s decision to 

reject the Revised 499-A Form to the FCC.   

58. To date, the Debtor has failed to exercise either remedy in order to attempt to 

establish the credit amount to which it believes it is entitled. 

59. In this case, the balance of harms weighs in favor of granting relief to USAC to allow 

the administrative appeal to proceed, should the Debtor choose to do so.  Absent an appeal or 

other exhaustion of the Debtor’s remedies, there will be no resolution of the issues raised by the 

Debtor.   
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60. Further, because the Debtor remains engaged in the telecommunications business, the 

issue is also likely to arise in the future.   

61. On the other hand, granting relief from the automatic stay and upholding its rejection 

of the Debtor’s Revised Filing, subject to administrative review, does not deprive the Debtor of 

the opportunity to seek the full amount of credit to which it believes it may be entitled.  

Accordingly, the Debtor can and should be required to pursue the credit by appeal to the FCC 

which is the only competent body to address the issues referenced by the Debtor in its April 27, 

2011 Response.   

62. Since it is within the Debtor’s control to obtain from the FCC the revenue it 

purportedly seeks, it can hardly be prejudiced by a finding from this Court that it must exhaust 

its existing administrative remedies before. 

63. For the foregoing reasons, this Court should exercise its discretion and grant USAC 

relief from the automatic stay, if relief is necessary, and allow USAC to administer the USF 

within the existing regulatory scheme provided by the Telecommunications Act, and existing 

federal regulations.   

WHEREFORE, USAC respectfully requests that this Court issue an Order: 

A. Granting relief from the automatic stay to the extent necessary; 
 
B. Ordering the Debtor to exhaust its administrative remedies regarding USF 

appeals; and  
 
C. Granting the USAC such other and further relief as is just.   

 

10-10599-cag  Doc#209  Filed 05/26/11  Entered 05/26/11 09:49:17  Main Document   Pg 20
 of 24



{Practice Areas\CORP\18306\00079\A4153959.DOC} 

Respectfully submitted, 
 
UNIVERSAL SERVICE 
ADMINISTRATIVE COMPANY 

By its counsel, 
 

       
   
Dated: May 26, 2011    /s/ Keith M. Aurzada________________________ 
      Keith M. Aurzada 

Texas State Bar No. 24009880 
Bryan Cave, LLP 

      2200 Ross Ave., Suite 3300 
      Dallas, TX 75201 
      Phone: 214-721-8053 
      Fax:  214-220-6753 
      Email: keith.aurzada@bryancave.com  
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 The undersigned hereby certifies that on May 26, 2011, a copy of the foregoing was 
served on the following: 
 
Johnathan C. Bolton  
Fulbright & Jaworski L.L.P.  
1301 McKinney, Suite 5100  
Houston, TX 77010  
713-651-5151  
713 651 5246 (fax)  
jbolton@fulbright.com  
 

William H. Daniel  
McGinnis, Lochridge & Kilgore  
600 Congress Ave. Suite 2100  
Austin, TX 78701  
512-495-6016  
512-505-6316 (fax)  
bdaniel@mcginnislaw.com  
 
Melissa A. Haselden  
Hoover Slovacek, LLP  
5847 San Felipe  
Suite 2200  
Houston, TX 77057  
713.977.8686  
713.977.5395 (fax)  
Haselden@hooverslovacek.com  
 
James V. Hoeffner  
Graves, Dougherty, Hearon & Moody, P.C.  
401 Congress Avenue  
Suite 2200  
Austin, TX 78701  
(512) 480-5707  
(512) 480-5886 (fax)  
jhoeffner@gdhm.com  
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Cara S. Kelly  
Munsch Hardt Kopf & Harr, PC  
401 Congress Ave., Suite 3050  
Austin, TX 78701  
512-391-6125  
512-226-7113 (fax)  
ckelly@munsch.com  
 

Joseph D. Martinec  
Martinec, Winn, Vickers & McElroy, P.C.  
600 Congress Avenue, Suite 500  
Austin, TX 78701  
(512) 476-0750  
(512) 476-0753 (fax)  
martinec@mwvmlaw.com  
 

Rhonda Mates  
Brown McCarroll, LLP  
111 Congress Ave., Ste. 1400  
Austin, TX 78701  
512-479-9765  
512-481-4808 (fax)  
rmates@mailbmc.com  
 

Brown McCarroll LLP  
c/o Rhonda Mates  
111 Congress Avenue  
Suite 1400  
Austin, TX 78701  
512-479-9765  
512-481-4808 (fax)  
rmates@mailbmc.com  
 

E Stuart Phillips  
Bankruptcy Division  
P. O. Box 12548  
MC-008  
Austin, TX 78711-2548  
(512) 463-2173  
stuart.phillips@oag.state.tx.us  
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David A. Rosenzweig  
Fulbright & Jaworski  
666 Fifth Ave  
New York, NY 10103-3198  
212-318-3000  
drosenzweig@fulbright.com  
 

Edward L. Rothberg  
Hoover Slovacek, LLP  
5847 San Felipe, Suite 2200  
Houston, TX 77057  
(713) 977-8686  
713 977-5395 (fax)  
rothberg@hooverslovacek.com  

 
Patricia Baron Tomasco  
Jackson Walker LLP  
100 Congress Avenue  
Suite 1100  
Austin, TX 78701  
(512) 236-2076  
(512) 691-4438 (fax)  
ptomasco@jw.com  

 
/s/ Keith M. Aurzada__________________ 

       Keith M. Aurzada 
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